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OPINION

In December of 1996, the defendant, Edward L. Samuels, pled guilty totheft of property over
$1,000, aclass D felony, and was sentenced as a Range Il multiple offender to serve six (6) yearsin



the Davidson County Workhouse.! The sentence was to run concurrently with a five (5)-year
sentence the defendant was already servingfor an unrelated cocaine offense.

In July of 1997, the defendant filed a petition to suspend his sentence. The trial court
conducted a hearing at which the defendant testified that he had served a year in custody and had
received treatment for both substance abuseand anger management. The defendant testified that he
had been granted a suspended sentence and community correctionsfor the cocaine offense and that
he had arranged for housing and enployment inthe event he also received a suspended sentence in
the present case. The trial court granted the defendant’s petition and placed the defendant on
community corrections with the conditionsthat he serve thirty additional daysin custody and reside
inahalfway housefacility for oneyear uponhisrelease. Thedefendant waslater rel eased and began
serving the community corrections sentence.

In January of 1998, awarrant was issued chargingthe defendant with violating the terms of
his community corrections sentence. Thetrial court held ahearing at which the defendant testified
that upon his release from custody he had been unable to pay for housing, became depressed, and
resumed his use of drugs. The trial court revoked the community corrections sentence and
determined that the defendant should be resentenced to eight years instead of the original six-year
sentence.

The trial court decided to increase the length of the sentence after finding severdl
enhancement factors and no mitigating factors. Thetrial court found specific facts supporting three
enhancement factors — previous history of crimina convictions and behavior; unwillingness to
comply with conditions of a sentence involving release; and commission of a felony while on
probation. See Tenn. Code Ann. § 40-35-114(1), (8), and (13)(C) (1997 & Supp. 2000). Thetrial
court also ordered the sentence to run consecutively to the defendant’ s sentence for the cocaine
offense, after finding that the defendant was aprofessional criminal who knowingy devoted himsel f
to criminal actsasamajor source of livelihood and that the defendant wasan offender whose record
of criminal activity was extensive. Seeid. § 40-35-115(b)(1) and (2) (1997).

After the Court of Criminal Appeals affirmed the judgment of thetrial court, the defendant
sought permission to appeal on the grounds that the trial court erred by increasing thelength of his
sentence and by ordering the sentence to be served consecutively with his sentence in an unrelated
case. We remanded the case to the Court of Criminal Appeals for consideration of the defendant’s
arguments under our decision in State v. Taylor, 992 SW.2d 941 (Tenn. 1999), in which we held
that the trial court lacked the authority to impose consecutive sentencing after revoking probation
where the defendant had served the sentence in the Department of Correction. After the Court of
Criminal Appeals affirmed the trial court’s judgment for a second time, the defendant once again
sought permissionto appeal. We granted review to consider these issues.

! The applicable sentencing range was four to eight years. See Tenn. Code Ann. § 40-35-

112(b)(4) (1997).
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ANALYSIS

Standard of Review

We begin our analysis with the familiar principles that govern our review of a sentencing
determination imposed under the Criminal Sentencing Reform Act of 1989. When reviewing the
length, range, or manner of service of asentenceimposed by thetrial court, the appellate court must
conduct ade novo review on therecord and presume that the determinations made by the sentencing
court are correct. See Tenn. Code Ann. § 40-35-401(d) (1997).

To facilitate appellate review, the trial court “*must place on the record its reasons for
arriving at thefinal sentencing decision, identify themitigating and enhancement factorsfound, state
the specific facts supporting each enhancement factor found, and articul ate how the mitigating and
enhancement factors have been evaluated and balanced in determining the sentence.”” State v.
Poole, 945 S.W.2d 93, 96 (Tenn. 1997) (quoting Statev. Jones, 883 S.\W.2d 597, 601 (Tenn. 1994)).
Where it appears that the trial court has failed to consider or comply with the statutory provisions
governing sentencing, appellate review is de novo on the record without a presumption of
correctness. State v. Winfield, 23 SW.3d 279, 283 (Tenn. 2000).

Community Corrections

The Tennessee Community Corrections Act was enacted in 1985. One of the purposes of
the act was to “[ €] stablish a policy within the state to punish selected, nonviolent felony offenders
in front-end community based alternatives to incarceration, thereby reserving seaure confinement
facilitiesfor violent felony offenders.” Tenn. Code Ann. 840-36-103(9) (1997); see Statev. Griffith,
787 S.W.2d 340, 341 (Tenn. 1990).

Under the Community Corrections Act, “the court is authorized to sentence an eligible
defendant asdefined in this section to any appropriate community-based altemativeto incarceration
provided in accordance with the terms of this chapter, and under such additional terms and
conditions as the court may prescribe, in lieu of incarceration in astatepenal institution orlocal jail
orworkhouse.” Tenn. Code Ann. 8 40-36-106(e)(1) (1997 & Supp. 2000). Theactfurther provides:

In sentencing an eligible defendant to any community-based
alternative to incarceration, the court shall possess the power to set
the duration of the sentence for the offense committed at any period
of time up to the maximum sentence within the appropriate sentence
range, and shall retain the authority to alter or amend at any time the
length, terms or conditions of the sentence imposed.

1d. § 40-36-106(€)(2) (1997 & Supp. 2000) (emphasis added).
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With these statutory provisions and the gopropriate standard of review in mind, we turn to
the specific issues raised by the defendant in this case.

Resentencing Fdlowing Revocation of Community Cor rections

The defendant argues that after revoking the community corrections sentence thetrial court
arbitrarily and erroneously increased the length of his sentence from six to eight years and ordered
the sentence to be saved consecutively to his sertence in an unrdated case The defendant’s
argument is largely based on the following comments made by the trial court when it originally
granted the community correction sentence:

One of the things holding over your head is| could almost guarantee
you an eight year sentence consecutive, if you wereto violatethis; do
you understand what that means, because you've got a record that
would justify it, if we had a sentencing hearing. No question about
it.

| will tell you that | will remember this. . . [and] that if you violate
this, we will have alittle sentencing hearing, and you are probably
going to get eight years consecutive.

The State responds that the trial court properly held a sentencing hearing after revoking the
community carrections sentence and that the sentence was supported by the trial court’s findngs.

We begin our review by observing that atria court has the authority, upon revocation of a
community corrections sentence, to resentence a defendant to a period of incarceration up to the
maximum for the offense. See Statev. Griffith, 787 S.W.2d at 341. Theapplicable statute provides:

Thecourt shall . . . possessthe power to revoke the sentence imposed
at any time dueto the conduct of the defendant or the termination or
modification of the program to which the defendant has been
sentenced, and the court may resentence the defendant to any
appropriate sentencing alternative, including incarceration, for any
period of time up to the maximum sentence provided for the offense
committed, less any time actually served in any community-based
alternative to incarceration.



Tenn. Code Ann. 8 40-36-106(€)(4) (1997 & Supp. 2000); see also id. § 40-36-106(€)(2) (1997 &
Supp. 2000) (Inimposing acommunity correctionssentence, thetrial court * shall retaintheauthority
to alter or amend at any time the length, terms or conditions of the sentence imposed.”).

In resentenci ng adefendant, atrial court may impose asentence of incarceration greater than
the sentenceoriginally imposed without viol ating the doubl ejeopardy provisionsof the United States
or Tennessee Constitutions. See State v. Griffith, 787 S\W.2d at 342.* Before imposing a new
sentence, however, the trial court must conduct a sentencing hearing in accordance with the
principles of the Criminal Sentencing Reform Act, and an appellate court must review the new
sentence in accordance with the standard of review discussed above. See, e.q., State v. Crook, 2
S.W.3d 238, 240 (Tenn. Crim. App. 1998).

In this case, the record reveals tha the trial court held a sentencing hearing before
resentencing the defendant. Thetrial court found that the defendant had been sentenced as aRange
Il offender and that the applicablerange of punishment for the classD felony wasfour to eight years.

The trial court increased the length of the sentence from six to eight years after finding three

enhancement factors were supported by the factual record. The enhancement factors were (1) the
defendant had a previous history of criminal convictions and behavior; (2) the defendant had a
history of unwillingness to comply with conditions of a sentence involving release; and (3) the
defendant committed a felony offense while on probation. See Tenn. Code Ann. § 40-35-114(1),
(8), and (13)(C) (1997 & Supp. 2000). Thetrial court gave “great weight” to these enhancement
factors and found no evidence of mitigating factors. Moreover, in increasing the length of the
sentence, thetrial court stated that it had considered the principles of sentencing, the arguments of
counsel, and the characteristics of the offense.

With regard to consecutive sentencing, the trial court ordered the sentence to run
consecutively to the defendant’ s prior sentence after finding that the defendant was a professional
criminal who knowingly devoted himself to criminal acts asamajor source of livelihood and that
the defendant was an offender whose record of criminal activity was extensive. Seeid. § 40-35-
115(b)(1) and (2) (1997). Thetrial court expressly found that “ the aggregateterm reasonably relates
to the severity of the offenses, and is necessary to protect the public from further serious conduct.”?

In our view, the findings of the trial court support its decision regarding the length of the
sentence and consecutive sentencing. In particular, we note that the presentence report reflects the
defendant’ sprior convi ctionsfor selling nar cotics, aggravated burglary, numerousburglary offenses,
numerous theft offenses, grand larceny, drug possession, assault, criminal trespassing, and criminal
Impersonation, among others. Moreover, thetrial court’ sfindingsrefute any inference that thetrial

2 . . -
The new sentence must be in the same sentencing range as the original sentence, however, and not a

greater sentencing range. State v. Patty, 922 S\W.2d 102, 104 (Tenn. 1995).

3 We also note that, contrary to the defendant’s position, there is no statutory provision limiting
consecutive sentencing to related offenses or offenses stemming from the same proceeding. See, e.g., State v. Moore,
942 S.W.2d 570, 572 (Tenn. Crim. App. 1996).
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court’s decision was predetermined and arbitrary based on its comments when originally granting
the community corrections sentence. The record indicates that thetrial court strondy advised the
defendant of the possible consequences of violating the community correctionssentence. When the
community corrections sentence was later revoked, the trid court did not simply impose a
predetermined sentence; instead, it conducted aproper sentencinghearing and made the appropriae
findings to support itsruling. Accordingly, we find no error.

Authority of the Trial Court

The defendant, relying on our decisionin State v. Taylor, 992 SW.2d 941 (Tenn. 1999),
arguesthat thetrial court lacked the authority to revoke the community corrections sentence and to
reguire the sentence to run consecutively to his sentence in an unrelated case. The State maintains
that the trial court’sdetermination was supported by the record and that Taylor is distinguishable
from this case. We agree with the State’s position.

Our analyds necessarily begins with the extensive and tortuous procedural history in State
v. Taylor. The defendant entered guilty pleasin two casesto atotal of three burglary offenses and
two misdemeanor theft offenses’ and received an effective sentence of two years to be served in a
community correctionsprogram. Statev. Taylor, 922 SW.2d at 942. When the defendant was|ater
indicted for two counts of felony theft in a third case, the trial court revoked the community
corrections sentence and ordered the defendant to serve four yearsin the Department of Correction
for the burglary and misdemeanor theft convictionsin the first two cases. 1d. at 942-43. When the
defendant pled guilty to the two counts of felony theft, the trial court imposed a sentence of two
years probation, to be served consecutively to the sentences in the first two cases. Id. at 943.

Whileincarcerated for the burglary and misdemeanor theft convictionsin thefirst two cases
and serving the four-year sentence, the defendant completed a “ Special Alternative Incarceration
Unit Program,” also known as* boot camp,” and wasplaced on supervised probation. 1d. Whenthe
defendant later failed to pay restitution and fees, thetrial court revoked probationin all three cases
and ordered the defendant to serve six yearsin community corrections. 1d. When the defendant was
later charged with new offenses, the trial court revoked the community corrections sentence and
resentenced the defendant to servefour yearsfor the burglary and misdemeanor theft corvictionsin
thefirst case; four yearsfor the burglary and misdemeanor theft convictionsin thesecond case; and
two years for the felony theft convictionsin the third case, all to be served consecutively. Id.

In reviewing the resentencing determination by thetrid court, we distinguished arevocation
of community corrections from arevocation of probation. Aswe have already noted, atrial court,
upon revoking a community corrections sentence, hasthe authority to “ resentencethe defendant to

4 We later found plain error in that the defendant pled guilty to a burglary offense for which he had not

been indicted and we modified the judgment to reflect convictionfor two burglary offensesand three misdemeanor theft
convictions. Statev.Taylor, 922 S.W.2d at 943-44.
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any appropriate sentencing alternative, including incarceration, for any period of time up to the
maximum sentence provided for the offense committed . .. .” Tenn. Code Ann. § 40-36-106(¢e)(4)
(1997 & Supp. 2000). A tria court revoking probation, on the other hand, can only “cause the
defendant to commence the execution of thejudgment asoriginally entered. ...” 1d. 840-35-311(d)
(1997) (emphasisadded); see alsoid. § 40-35-311(e) (Supp. 2000); id. § 40-35-310 (1997).

We also observed that once the trial court sentenced the defendant to the Department of
Correction, it no longer had jurisdiction over the sentence. See id. § 40-35-212(d) (1997).
Moreover, when the Department of Correction placed the defendant upon probation, thetrial court
regained jurisdiction only to revoke probation. 1d. 8 40-35-311(d) (1997). Asnoted above, atrial
court revoking probation can cause execution of thejudgment as“originally entered.” Seeid. § 40-
35-311(d) (1997); id. 8 40-35-311(e) (Supp. 2000). Asaresult, we concluded that thetrial court had
no authority to increase the defendant’ ssentences or torun them consecutively. Statev. Taylor, 992
S.W.2d at 945-46.

In contrast, the defendant, Samuels, inthe present case was initially sentenced to six years
in the Davidson County Workhouse. See Tenn. Code Ann. § 40-35-212(c) (1997) (“Unless the
defendant receives a sentence in the department, the court shall retain full jurisdiction over the
manner of the defendant’ s sentence service.”). Moreover, unlike Taylor, the defendant was placed
on community corrections and not probation. Asaresult, upon revocation of such the community
corrections sentence, thetrial court had the authority to resentence the defendant pursuant to Tenn.
Code Ann. § 40-36-106(€)(4).

Findly, although the defendant correctly asserts that section 106(e)(4) does not explicitly
refer to consecutive sentencing, it does providethat atrial court may resentence adefendant “for any
period of time up to the maximum sentence provided for the offense committed.” 1d. § 40-36-
106(e)(4) (1997 & Supp. 2000). Moreover, the act also providesthat thetrial court “shall retain the
authority to alter or amend at any timethe length, terms or conditions of the sentence imposed.” 1d.
8 40-36-106(e)(2) (1997 & Supp. 2000) (emphasis added). When resentencing a defendant
following therevocation of community corrections, thetrial court must conduct asentencing hearing
in accordance with the principles and procedures of the Criminal Sentencing Reform Act, which
obviously address consecutive sentencing. Seeid. 8 40-35-115 (1997). Asweemphasized earlier,
the trial court conducted such a hearing and itsfindings were supported by the record inthis case.

CONCLUSION

After consideration of therecord, we concludethat upon revoking the community corrections
sentence, the trial court held a proper sentencing hearing and did not err either in increasing the
length of the defendant’s sentence or in ordering that the sentence be served consecutively. We
therefore affirm the judgment of the Court of Criminal Appedls. It appearing that the defendant is
indigent, the costs of appeal are taxed to the State of Tennessee.

E. RILEY ANDERSON, CHIEF JUSTICE



